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Wills — After-born Children— Adopted Children. — Testator, by his 
will, gave all of his property to his wife. After the execution of the will and before 
his death, he legally adopted the plaintiff, then an infant,. in accordance with the 
statute of adoption, and died without changing the will. The statute provided 
that adopted children should have " all the rights, privileges, and responsibilities 
which would pertain to the child if born to the person adopting in lawful wed- 
lock." Held, That the will was revoked by the adoption, precisely as in case of 
the birth of after-born children. Hilpire v. Claude (Iowa), 80 N. W. 332. 

This decision is based upon the local law of Iowa, under which it is held that 
the statute relating to revocation of wills is not exclusive of other methods. In 
Davis v. Fogle 124 Ind. 41, 23 N. E. 860, it was held that since the statute operating 
to revoke antecedent wills did not mention the subsequent adoption of a child as a 
method of revocation, such adoption would not so operate. See also In Re Gregory' s 
Estate, 37 N. Y. Supp. 925. In New York etc. Trust Co. v. Viele, 47 N. Y. Supp. 
841, it is held, that under the New York statute, an adpoted child cannot take under 
a will devising an estate to the "lawful issue" of the adoptive parent. 

In Phillips v. McConica (Ohio), 51 N. E. 445, it is held that where a legatee 
dies before the testator, leaving an adopted child, but no " issue," such child does 
not succeed to the legacy, under the statute prescribing that in such case the " issue " 
shall take (as in Virginia) — but the legacy lapses. 

In Butterfield v. Sawyer (Chicago Legal News, Nov. 11, 1899), the Supreme 
Court of Illinois held that an estate limited to the grantor's daughter for life, 
'' with remainder to her child or children that may be living at thetime of her 
death," and in default of children over, vested, after the death of the particular 
tenant (who left no children of her body), in an adopted child which she left sur- 
viving her. 

The comparatively modern statutes by which even an unmarried person may 
adopt a child, whereby, to all legal intents and purposes, its rights become co- 
incident with those of children of the body, is a radical innovation upon the com- 
mon law. The exercise of the privilege will frequently disappoint the wishes of 
testators and grantors, and those for whom they have contingently provided. 
Under these statutes, there is no such thing as possibility of children extinct. A 
bachelor of ninety or a spinster whose maiden bloom is but a memory, who hold 
estates with limitations over in default of children, need no longer despair — and 
the Terrible Temptation upon which Charles Read's novel is based, no longer need 
beset the barren wife. These statutes offer to every citizen, married or single, 
young or old, potent or impotent, children ready made — with a large choice as to 
age, sex, color and previous condition. 



Deeds — Fraud in Esse Contractus — Bona Fide Mortgagee. — Plaintiff 
was induced by the fraudulent artifice of her son-in-law to sign an instrument, in 
ignorance that it was a deed conveying her house and lot to her daughter, wife of 
the perpetrator of the fraud, and without negligence on the part of the alleged 
grantor. By means unknown, a genuine notarial certificate of acknowledgment 
was procured, though the plaintiff made no such acknowledgment. This instru- 
ment was duly recorded, but the plaintiff' remained in possession of the property, 
and her name appeared in large letters on the front door and on the horse block 
in front of it. The daughter and son-in-law resided with her. In reliance on the 
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recorded title in the daughter, and without notice of the fraud, defendants ad- 
vanced to the daughter large sums of money, secured by several mortgages on the 
property. Held, That the alleged deed is void (not voidable), and plaintiff is en- 
titled to cancellation of both the deed and the mortgages. Marden v. Dorlhy 
(N. Y.), 54 N. E. 726. 

This decision is based upon the well known distinction between fraud in the 
consideration, or as an inducement to a contract, rendering the transaction voida- 
ble only, and fraud in esse contractus, in the very making of the contract, which 
renders it void. In the one case, the defrauded party consciously and intention- 
ally enters into the contract, while in the other there is no consenting mind, and 
hence ho contract. The principle has frequent application in the case of negotia- 
ble paper, where the signature of the maker, without negligence on his part, is 
procured by a trick. 1 Va. Law. Eeg. 365. As held in the principal case, 
an instrument of the latter kind is in law a forgery, pure and simple, to which the 
registry laws do not in any manner give validity even in behalf of bona fide pur- 
chasers. The court held, also, that the continued possession of the alleged grantor, 
with her name upon the door and horse block, sufficed to put subsequent pur- 
chasers on notice. Phelan v. Brady, 119 N. Y. 587 ; Kirby v. Tallmadge, 160 U. 
S. 379. See, also, Chapman v. Chapman, 91 Va. 397 ; 1 Va. Law Beg. 195, and 
note ; Id. 855. The rule that possession is notice was abolished in Virginia by 
Acts of 1895-6, p. 842, but at the next session of the legislature the old law was 
inadvertently restored. See 4 Va. Law Beg. 617, 629. 

The opinion in the principal case is an extremely learned discussion of the sub- 
ject of conveyances void for fraud in the factum, and of the conflicting rights 
of the grantor and bona fide purchasers from the alleged grantee. The opinion 
close's as follows: 

" That the certificate attached to the paper in question was false is not, and can- 
not be, denied. It is found that the party to whom the defendants loaned money 
upon fictitious mortgages procured the officer to make the false certificate by some 
trick or artifice, and, by section 29 of the Penal Code, one who directly or indi- 
rectly induces or procures another to commit a crime is a principal. People v. Fitz- 
yerald, 156 N. Y. 253, 50 N. E. 846; People v. McKane, 143 N. Y. 455, 38 N. E. 950. 

" The fact that a false and fabricated writing of this character is deposited in a 
public office for record, and is actually recorded, can add nothing to its legal 
efficacy. The recording act applies to genuine instruments, and not to forged ones. 
Bank v. McCarthy, 149 N. Y. 71, 43 N. E. 427. It may be that the actual record 
of such a paper may deceive the unwary, but that circumstance does not change 
the legal rights of any one. A bank may loan money upon the security of a 
pledge or mortgage of personal property in the possession of the thief who has 
stolen it, and the loan may be made in good faith, on the honest belief that the 
thief who has the possession has the title; but this would not prevent the real 
owner from pursuing his property, and taking it wherever he could find it. Knox 
v. Amerimn Co., 148 N. Y 441, 42 N. E. 988. It would not help the bank in 
that case to allege, as the defendants in this case allege, that it was a bona fide 
purchaser. It is legally impossible for any one to become a bona fide purchaser of 
real estate, or a purchaser at all, from one who never had any title, and that is 
this case. It is equally impossible to construct an estoppel against the real owner 
upon a forged instrument, placed upon record without the authority of any one, and, 
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of course, the paper in question iras no more entitled to record upon the false cer- 
tificate than if it contained no certificate whatever. Void things are as no things. 

" This fabricated writing and false record, it is said, has invested the defendants, 
holding fictitious mortgages, with the -character of bona fide purchasers of real 
estate, and so has the effect in law of devesting the plaintiff of the title to her 
house and transferring it to the defendants; or, if this proposition should seem to 
be too drastic, then we are asked to hold that the plaintiff is estopped from rais- 
ing any question with respect to the validity of the paper, since she was the in- 
voluntary victim of crime. It is said that, since some one must suffer, it is better 
that the plaintiff should lose her house than that the bank should lose its money. 
I have stated, at perhaps undue length, some of the reasons that constrain me to 
reject the argument It has always been supposed that real property could not be 
the. subject of larceny, but this is evidently a mistake, if it be true, as the defendant's 
counsel claims, that the false papers, which the judgment in this case has declared 
void and set aside, are to be given such legal effect as to devest the plaintiff of her 
property and convey it to the defendants. In that case the process of stealing rea- 
estate, if I may be permitted to use that expression, will be very simple and com- 
paratively safe. All that will be necessary for the criminal to do, in order to 
feloniously appropriate to his own use the real property of another, is to fabricate 
a deed that shall contain the signature of the true owner, genuine if possible, by 
any trick or artifice, but, if not, then simulated, since that will be just as good. 
The next step will be to procure a notary to attach to it a false certificate that the 
owner acknowledged it before him, and then file it in the clerk's office. It will 
not be necessary that the true owner should ever see the paper or deliver it to any 
one. If the grantee named in this false paper should be able to find a bank or an 
individual willing to loan money on the faith of such a record, as Dorthy did in 
this case, the theft will be complete, since the title of the true owner will be ex- 
tinguished by the Soma fide intentions of the deluded money lender, or the owner 
will be estopped by reason of the confidence which it is said may have been re- 
posed in the record of a crime. 

" The proposition that a person or a bank, engaged in loaning money, may, if 
ignorant of the real facts, rely upon a falsehood placed upon record by criminal 
means, to the prejudice of the rights of the true owner of real estate, must open 
the door for the destruction of all titles, and make it much easier for the criminal 
to purloin real than personal property. It is said that the false deed in this case 
was duly recorded, but surely this must be an inadvertence, since it is impossible 
to conceive that a writing, purporting to be a deed, but never executed, acknow- 
ledged, or delivered, could be ' duly recorded. The act of the registrar in copy- 
ing on his books a forged instrument, deposited with him as part of a criminal 
scheme, cannot very well be called 'duly recording' a conveyance of land. So, 
it is said that the presence of the plaintiff's genuine signature on the paper ren- 
dered the fraud possible, but this assertion is manifestly without foundation. Even 
if it could be held that a woman who happens to own a house is bound by her 
signature to such a paper, by whatever trick or artifice procured, still, since she 
never delivered the paper, or in any .way authorized it to be put in circulation, and as 
she never acknowledged it so as to entitle it to be recorded, it is very difficult to 
see what connection her signature has with the acts of the defendants in taking 
the mortgages from Dorthy. The record found in the clerk's office, upon which 
the defendants say they relied, was simply the result of a crime, and, if they were 
deceived by it, there is no principle of law or equity that will permit them to 
make their loss good from the plaintiff's property. They are the victims of a 
criminal contrivance in which they put faith, and they must seek redress from the 
criminal who conceived and executed the fraud." 



